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RELIEF REQUESTED

Pursuant to Fed. R. App. P. 18 and 27 aﬂd D.C. Cir. Rules 18 and 27, Appellants the
Digital Media Association (“DiMA”), National Public Radio, Iﬁc. (including its member stations
and all Corporation for Public Broadcasting-qualified stations, collectively “NPR™), and a
coalition of Small Commercial Webcasters (“SCWs™) coﬁsisting of Accuradio, LLC, Digitally
Imported, Inc., Radioio.com LLC, and Radio Paradise, Inc., hereby request a stay pending appeal
of the Final Determination of Rates and Terms (the “Final Determination™) issued by the
Copyright Royalty Board (“CRB”) on May 1, 2007. See Digital Performance Right in Sound
Recordings and Ephemeral Recordings, 72 Fed. Reg. 24084 (May 1, 2007) (to be codified at 37
CFR pt. 380). The Final Determination is appealable to this Court pursuant to 17 U.S.C. §
803(d), and a timely appeal was filed on May 30, 2007.

REQUEST FOR EXPEDITIOUS CONSIDERATION PURSUANT TO RULE 27(f)

Pursuant to D.C. Cir. Rule 27(f), Appellants request expeditious consideration of this
motion. Absent relief in accordance with this motion, the Final Determination will take effect on 4
July 15, 2007 (45 days after the end of the month in WhiCi’l it was published in the Federal
Register). 17 U.S.C. § 803. Appellants have contacted both the Clerk’s Office and opposing
counsel advising them of this Motion. Appellants have sought the consent of Appellees CRB
and SoundExchange, Inc. (“SoundExchange”) to the relief requested by this Application.
Neither Appellee has provided consent.

RELIEF SOUGHT BEFORE THE AGENCY

Appellants sought a stay of various portions of the Final Determination as it was initially

released on March 2, 2007, arguing that the decision was arbitrary, was contrary to law, and




would cause irreparable harm. The CRB denied that request on April 26, 2007, on the ground
that the agency lacked the statutory authority to grant a stay:

Other parties request that the [CRB] stay implementation of certain of the rates and
terms established in the Initial Determination until all administrative appeals and
judicial review are complete. See Motions of DIMA, NPR, and SCW. [The CRB then
quoted portions of 17 U.S.C. §§ 803(c)(2)(E)(ii), 803(c)(2)(E)(iii), 804(b)(3).] As these
sections of the Copyright Act indicate, Congress, not the [CRB] determined the
effective dates for the royalty rates and terms the [CRB] established under Copyright
Act Sections 114 and 112. Moreover, Congress determined that these rates would go
into effect, notwithstanding any pending motions for rehearing. Finally, Congress set
forth the remedy that would apply should those rates later be determined to result in an
overpayment or underpayment of royalties. The provisions of these sections are clear
and we will follow the statute. As a result, the motions for a stay are DENIED.

Order Denying Motions for Rehearing at 3. \

PRELIMINARY STATEMENT

This case involves “online radio” or “webcasting” — that is, radio programming
transmitted over the Internet instead of the terrestrial airwaves, satellite signals, or cable. Several
thousand webcasters offer Internet-only original programming for every conceivable taste. See,

e.g., www._live365.com; www.npr.org; www.radio.real.com; www.music.yahoo.con/launchcast;

www.pandora.com. Online radio is not conﬁnéd by radio spectrum limitations and provides a
much more diverse range of content, featuring many more independent artists, than terrestrial
radio. Appendix (“A”) 1-2. A typical over-the-air station may cycle 40-100 songs through its
playlist; an online station might have over 1,000. Online radio services operate under the
statutory licenses available at 17 U.S.C. §§ 114 and 112 (the “Statutory License”), and are
enjoyed by 50 million to 70 million listeners every month.

On May 1, 2007, the CRB issued the Final Determination, which imposes a radical and
arbitrary increase in the copyright royalty rates applicable to online radio services for the period

from 2006-2010, while also eliminating the revenue-based alternative royalty structure that




previously existed for certain classes of services (as well as the lump sum arrangements
pfeviously in effect for NPR and other noncommercial webcasting services). The decision
ignores the interests of the webcasting community and listeniﬁg public and instead adopts
wholesale the basic proposals of SoundExchange, a digital music fee collection body created by
the recording industry. The irreparable harm manifests itself in different ways for different
Appellants, but one common thread runs throughout: absent a stay prior to the effective initial
payment date of July 15, 2007, the decision will cause wide-scale shutdowns of Appellants’
webcasting offerings.

The “minimum” fee: The Final Determination imposes a “minimum” fee of $500 “per
station” or “per channel” that — although appearing modest at first glance — threatens to reach
truly astronomiéal levels. Online radio includes not just pre-programmed radio channels, but
also a variety of other innovative programming. For example, RealNetworks, Yahoo! and
Pandora utilize databases and computer algorithms that enable them to deliver to their listeners
playlists of tracks that are inspired by the works of different artists or influenced to some extent
by preferences expressed by a listener (while conforming to the programming requirements of
the Statutory License). Supplemental Sealed Appendix (“SA™) 18-20, SA 30-32, SA 39-40.
Because the CRB failed to provide any clear definition of the terms “station” or “channel,”
SoundExchange has taken the position that each of the hundreds of thousands (or even millions)
of these program streams and playlists constitutes a separate “station” or “channel.” SA 20-22,
32-33, 40-41.

Under that position, “minimum” annual webcaster fees would oxymoronically reach
hundreds of millions of dollars per licensee. SA 21, 33, 40. In stark contrast, the total royalties

for all licensees operating under the Statutory License were less than $10 million in 2004, under




$14 million in 2005, and approximately $18 million (estimated) in 2006. SA 210. Yet the
“minimum” fees for 2006 for just three licensees (RealNetworks, Pandora, and Yahoo!) would
be over $1.15 billion! SA 21, 33, 40. They would dwarf the licensees’ radio-related revenue by
substantially more than a billion dollars. Id. They would be more than 64 times the total
royalties collected by SoundExchange in 2006; an increase of more than 10 million percent over
the 2005 minimum fee of $2,500 per licensee; and more than 150 times the entire radio royalties
these licensees in the aggregate would pay for 2006, even undér the sharply increased CRB
performance-based rates. SA 21, 33, 40-41. Such outrageous costs will force the immediate
shutdown of numerous innovative and popular services on July 15, 2007. SA 23-24, 35-37, 43.

Further, “aggregator” webcast services such as Live365 consist of thousands of
“hobbyist” and hundreds of terrestrial radio stations. SA 44-45. As literally construed, the CRB
ruling would produce a “minimum” annual fee of $5 million that would render its business
wholly uneconomic. SA 46, 49-50. Absent a stay, Live365 will be forced to shut down on July
15,2007. SA 46, 49-50.

Small webcasters: The Final Determination will cause additional irreparable injury
because it eliminates the percentage-of-revenue basis upon which most SCWs previously
operated and imposes a dramatic increase in per-performance rates that will force many small
webcasters to shut down if they are required to pay such royalties. SA 186-87, 193-95, 199-201,
206-209. For four of the SCWs that participated before the CRB, royalties will increase from
11% of revenues under the pre-existing rate structure to 300% of revenues in 2006, 306.5% of
revenues in 2007, and 345% of revenues in 2008 — royalty increases of over 2,000%! SA 187,
193-94, 199-200, 207. By comparison, terrestrial radio stations pay no royalties at all for sound

recordings. Satellite radio services, whose sound recording royalties have been paid under a




lump sum agreement through 2006, pay the equivalent of less than 5% of their revenues,
according to public reports. Digital radio services delivered to residential consumers (along with
satellite/digital cable TV programming subscriptions) pay at a statutory rate of 7.25% of
revenues.

Noncommercial webcasters: The Final Determination causes ﬁlﬂhér irreparable harm
to NPR. Public radio webcasters face the same per-station minimum fee of $500, which covers
each station for up to 159,140 “aggregate tuning hours” (“ATH”) of programming per month.
(“Aggregate tuning hours” refers to the total hours of programming transmitted to all listeners
during the relevant time period. For example, one hour of programming transmitted to 20
simultaneous listeners would produce 20 ATH.) Once public radio webcasters pass this arbitrary
ATH threshold, they will be required to pay the (CRB-increased) commercial royalty rate on a
per-performance basis. But, as demonstrated by the very evidénce ostensibly relied upon by the
CRB, the vast majority (more than three quarters) of NPR’s member stations simply cannot track
their ATH at all. SA 57. Further, even if they could track ATH, the payment formula created by
the CRB for NPR (which was not proposed by any party) is unadministrable, because NPR
stations cannot feasibly identify, within their broad miS( of programming, particular copyrighted
sound recording performances for which license fees would be due once they pass the ATH
threshold. SA 58-60. Unless stayed, the Final Determination will cause NPR substantially to
reduce its online radio offerings as of July 15, 2007. SA 61.

The Final Determination will lead to the loss of many diverse sources of music. It will
have a devastating impact on independent artists, small stations, and audiences. A 1-2. Quite
literally, the date on which the Final Determination becomes effective will be “the day the music

dies” for online radio. A stay pending appeal thus is urgently needed.




STATEMENT OF FACTS AND STATEMENT OF THE CASE

A. The Statutory Background

Section 102 of the Copyright Act provides copyright protection for a “musical work,”
which refers to the notes and lyrics of a song, and for a “sound recording,” which results from
“the fixation of a series of musical, spoken, or other sounds.” 17 U.S.C. §§ 101, 102(2), 102(7).
Typically, a record label owns the copyright in a sound recording and a music publisher owns the
copyright in a musical work. Final Determination at 8.

The Copyright Act draws a distinction between “musical works” and “sound recordings”
with respect to the so-called “public performance” right (that is, the right to make or authorize
the performance to the public of a copyrighted work). The performance right extends to all
categories of copyrighted works with one exception: sound recordings. Thus, a conventional
over-the-air radio station need not pay any royalties to a record label for the public performance
of a sound recording when it broadcasts a song over the airwaves.

Only digital transmissions of sound recordings are treated differently. Under the Digital
Performance Right in Sound Recordings Act (“DPRA”), Pub. L. 104-39, 109 Stat. 336 (1995),
copyright owners of sound recordings are granted a limited performance right to make or
authorize the public performance of their works “by means of a digital audio transmission.” 17
U.S.C. § 106(6). The DPRA of 1995 authorized noninteractive subscription services and
preexisting satellite digital audio radio services to make digital transmissions of sound
recordings, upon payment of a statutory royalty and compliance with certain other statutory
conditions. 17 U.S.C. § 114.

Coﬁgress expanded the statutory license for digital aﬁdio transmissions of sound

recordings in the Digital Millennium Copyright Act of 1998 (“DMCA”), Pub. L. 105-304, 112



































































